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1. 9:00 AM CASE NUMBER:  MSN21-1391 
CASE NAME:  MOTHERS AGAINST TOXIC HOUSING VS CA DEPT OF TOXIC 
 SPECIAL SET HEARING  PETITION ON WRIT OF MANDATE+DEPT. 39+ 
*TENTATIVE RULING:* 
 
Appearances Required. Parties shall appear in person.  

Before the Court is a petition for peremptory writ of mandate filed by Mothers Against Toxic Housing, 

Richmond Shoreline Alliance, SPRAWLDEF, Citizens for East Shore Parks, Sunflower Alliance, 

Greenaction for Health and Environmental Justice, and Sierra Club(collectively, "Petitioners") against 

the California Department of Toxic Substances Control ("DTSC") and California Environmental 

Protection Agency ("CalEPA") as Respondents. HRP Campus Bay Property, LLC ("HRP" or "Developer") 

is named as the lead Real Party in Interest, in addition to other several other entities which have not 

appeared. Petitioners dismissed real party in interest Zeneca, Inc. For the reasons set forth, the Court 

requests further briefing on certain issues, as detailed below, and will set a date for further argument 

at the hearing.  

I. Background 

This case involves the remediation of an approximate 86-acre property located at 1415 South 47th 

Street, Richmond near the Richmond shoreline (the "Zeneca Property" or the "Site"). (Vol. 1 

Administrative Record ("AR") 1; 9 AR 4649.) Stauffer Chemical Company, certain other companies, 

and ultimately Zeneca, Inc. operated chemical manufacturing and processing facilities on the site until 

the mid-1990s. (9 AR 4656-4657; 5 AR 2191, 2194-2195; 3 AR 1081-1082.) The chemical 

manufacturing and processing conducted at the site for more than 100 years caused extensive toxic 

contamination of the soil and groundwater. (Id.) 

In 1998, the San Francisco Regional Water Quality Control Board began investigating the site and 

supervising the cleanup of the Zeneca Property. (9 AR 4651, 4664-4675.) Since 2005, responsibility for 

the investigation of the contamination and development of a remediation plan for the Zeneca 

Property has been undertaken by the California Environmental Protection Agency through the 

California Department of Toxic Substances Control ("DTSC") acting as lead agency. (9 AR 4651-4654; 2 

AR 730 [referencing February 8, 2005 DTSC order superseding RWQCB order for the Site].) 

A. DTSC 2019 Feasibility Study/Remedial Action Plan 

In 2016, Respondents approved the Richmond Bay Specific Plan ("RBSP"). (9 AR 4658.) The City 

certified a 2016 Final Environmental Impact Report ("FEIR ") pursuant to the California Environmental 

Quality Act, Public Resources Code § 21000, et seq. ("CEQA") in connection with the approval of the 

RBSP. (7 AR 3633.)  

In July 2018, DTSC issued a draft Feasibility Study/Remedial Action Plan for the Site which listed 
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several different alternatives to remediate the toxic contamination. (7 AR 3633.) In October 2019, 

DTSC approved a Final Feasibility Study/Remedial Action Plan (the "FS/RAP") for the remediation of 

the Zeneca Property with a negative declaration under CEQA that was certified November 1, 2019. (1 

AR 183 [Not. of Determination]; 1 AR 180-182 [Neg. Decl.].)  

The Site is defined in the FS/RAP as "Lot 1, Lot 2, the uplands portion of Lot 3, and the groundwater 

beneath the portion of the habitat area between the uplands portion of Lot 3 and East Stege Marsh." 

(9 AR 4631.) The "project" is described in the negative declaration as the approval of an FS/RAP by 

DTSC "for cleanup of contaminated soils, groundwater and soil vapor" at the Site, and the 

groundwater beneath the portion of the transitional habitat area between the uplands portion of Lot 

3 and East Stege Marsh." (1 AR 180 and 7 AR 3642 [Neg. Decl.].)  

The FS/RAP describes at length the history of the Zeneca Property, the prior remediation performed 

at the site, the testing and pilot studies undertaken to evaluate the contamination at the site and the 

efficacy of certain remediation measures, and multiple alternative forms of remediation considered 

by the DTSC to clean up the Zeneca Property. (9 AR 4613-4894 [FS/RAP without tables, appendices 

and schedules],and see in particular 9 AR 4633-4813.) The FS/RAP describes the prior remediation 

performed at the site and the results, pilot studies performed at the site and their results, and the 

technologies available and considered for remediation at the site. (9 AR 4708 – 4720; 9 AR 4751 – 

4762.) The FS/RAP discusses the remedial alternatives in detail and explains that DTSC chose 

Alternative 3a for remediation of the Site, detailing the remediation to be performed under that 

alternative and why DTSC concluded that was the best alternative. (9 AR 4763 - 4875.) The FS/RAP 

also details how the DTSC anticipated the remediation would be implemented. (See generally 9 AR 

4854-4885 [FS/RAP Section 9] and 10 AR 5580-5651 [App. H to FS/RAP (Site Mitigation Plan)].) The 

FS/RAP includes a detailed Site Management Plan for the Site which describes steps in the 

implementation of the remediation plan in Appendix H to the FS/RAP. (10 AR 5580-5651.) 

B. Prospective Purchaser Agreement and Covenant Not to Sue ("PPA") and Notice of 

Exemption 

In April 2021, DTSC issued a notice of the opportunity for public comment regarding the DTSC's 

proposed PPA with HRP in connection with the remediation of the Zeneca Property under the FS/RAP. 

(Petn. ¶ 46.) The public comment period was extended twice, and the DTSC also held a public 

meeting. (Petn. ¶ 46.) DTSC provided a public written response to the public comments received on 

July 1, 2021. (Petn. ¶ 47; 1 AR 202-210.) DTSC finalized the approval of the PPA and issued a Notice of 

Exemption on or about July 2, 2021. (Petn. ¶ 48; 1 AR 1-3.) In the Notice of Exemption, DTSC took the 

position the PPA was not a "project" as defined by CEQA in Public Resources Code section 21065, and 

that if it was a project, it was exempt from CEQA environmental review under the CEQA Guidelines, 

title 14 Cal. Code Reg. sections 15000 et seq. (the "Guidelines"), specifically the "common sense" 

exemption, 14 Cal. Code Regs. section 15061(b)(3). (Petn. ¶ 58; 1 AR 2.) (The Court will refer to the 

"common sense" exemption as two words, as reflected in that Guideline.) 

The PPA was entered into by DTSC and HRP in connection with DTSC's role as lead agency over the 

toxic contamination issues at the Zeneca Property, in Cal. EPA/DTSC Docket No. Docket No. HSA-FY 
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20/21-140. (1 AR 6-176.) The PPA specifies it was made under the DTSC's authority "to enter into 

agreements whereby DTSC covenants not to sue or assert claims for environmental remediation 

against prospective purchasers of environmentally impacted properties, if such agreements are 

sufficiently in the public interest." (1 AR 6 [PPA section 1.3.].) The DTSC's determination whether it is 

in the public interest to enter into such an agreement is governed by a detailed written policy 

regarding such agreements issued July 1, 1996. (2 AR 618-682 ["Official Policy/Procedure" 

(Prospective Purchaser Policy)].) 

The PPA's stated purpose is to "settle and resolve" liability that would otherwise result from HRP 

becoming the owner of the Site, pursuant to the key provisions of the PPA, the covenant not to sue in 

Section V and the protection of HRP from claims for contribution in Section VI based on the existing 

contamination at the Site, as defined in the PPA. (1 AR 16-20.) The PPA includes multiple exhibits 

detailing HRP’s obligations to perform the remediation of the site pursuant to the FS/RAP. There are 

multiple exhibits attached to the PPA setting forth obligations by the Developer under the PPA, 

including the Summary of Developer's PPA Obligations (Exhibit D), the Developer's "Scope of Work" 

(Exhibit G), and a "Schedule" listing each "Activity" to be performed and the "Submittal Date" for the 

Activity (Exhibit H). (1 AR 134-139, 158-176.) HRP also agrees under the PPA that DTSC will provide 

oversight regarding the Developer's obligations to perform remediation subject to Exhibits D, G and H 

of the PPA. (1 AR 15-16 [PPA sections 4.1, 4.3].) 

The covenant not to sue and related protections from liability are limited to the "existing 

contamination," and not any new contamination or contamination exacerbated by HRP's activities on 

the Zeneca Property. (1 AR 15-17 [PPA sections 5.1-5.3].) The PPA expressly limits the scope of the 

release from liability and covenant not to sue to the parties to the agreement. (1 AR 18 [PPA Section 

5.2.3.) 

C. The Petition 

Petitioners timely filed their Petition for Peremptory Writ of Mandate and Complaint for Declaratory 

Relief (the "Petition") initiating this action on August 3, 2021. Petitioners' contend Respondents' 

approval of the PPA and issuance of the Notice of Exemption violated CEQA "because the PPA and its 

approval failed to take into account changed circumstances and new information about the cleanup 

plan." (Petn. ¶¶ 3, 4 [p. 3, ll. 12-14].)  

Petitioners allege that beginning in 2019, HRP proposed "a primarily mixed-use project" on the 

Zeneca Property which would be built after the Site was cleaned up and which was approved by 

Richmond in December 2020. (Petn. ¶ 41.) Under the heading "Changes(d?) circumstances and new 

information relevant to the Campus Bay Site," Petitioners allege that after DTSC's approval of 

Alternative 3a for cleanup of the Site in the FS/RAP (1) the State of California released new guidelines 

regarding planning for sea level rise ("SLR") in January 2020 ("2020 SLR Recommendation"), and (2) 

CalEPA, DTSC, and RWQCB jointly released "a new draft protocol for evaluation of vapor intrusion to 

assess the penetration of toxic volatile organic compounds into structures," including the chemical 

trichloroethylene ("TCE"), recommending that the new protocols be used rather than earlier and "less 

accurate" methods like the Johnson & Ettinger Model ("2020 Draft VOC Measurement Guidelines"). 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  08/03/2022 

 

 

 

 

(Petn. ¶¶ 42, 44 [p. 12, l. 28 - p. 13, l. 2], 60-62, 67.) 

The Petition includes one cause of action with two counts. In Count One, Petitioners allege cite the 

2020 SLR Recommendation and allege there was "substantial evidence" in the public comments that 

the 2020 SLR Recommendation would result in "significant new or increased impacts from allowing or 

facilitating" HRP's implementation of the Site remediation approved under the FS/RAP. (Petn. ¶ 62.) 

Petitioners contend DTSC abused its discretion in approving the PPA without conducting additional 

environmental review based on the 2020 SLR Recommendation. (Petn. ¶ 63.) 

In Count Two, Petitioners allege the approval of the PPA without taking into account information on 

increased toxicity of the chemical TCE, the issuance of the 2020 Draft VOC Measurement Guidelines 

on measuring subsurface vapor intrusion by methods other than the Johnson and Ettinger model 

relied on in the FS/RAP, and the increased risk of SLR "would potentially result in potentially 

significant impacts on the environment and human health." (Petn. ¶ 68.) Petitioners contend DTSC's 

approval of the PPA therefore was an abuse of discretion under CEQA. (Petn. ¶ 68.) 

D. The Briefing 

DTSC and HRP have filed answers to the Petition. DTSC has filed a brief in opposition to Petitioners' 

Opening Brief, and HRP filed a joinder in DTSC's opposition brief. 

" 'CEQA and its implementing administrative regulations (CEQA Guidelines) establish a three-tier 

process to ensure that public agencies inform their decisions with environmental considerations. 

[Citation.]' [Citation omitted.]" (CREED-21 v. City of San Diego (2015) 234 Cal.App.4th 488, 500 

[quoting Muzzy Ranch Co. v. Solano County Airport Land Use Com. (2007) 41 Cal.4th 372, 379–380].) 

(See also California Building Industry Assn. v. Bay Area Air Quality Management Dist. (2015) 62 Cal.4th 

369, 382 ["CEQA requires that agencies follow a three-step process when planning an activity that 

could fall within its scope. [Citations omitted.]"].) In the first tier, the agency determines whether the 

proposed activity is a "project" within the meaning of CEQA, and in the second tier or step, "if the 

proposed activity is a project, the agency must next decide whether the project is exempt from the 

CEQA review process." (Id.) 

The Petitioners' Opening Brief and the DTSC Opposition Brief address the first two tiers or steps in the 

CEQA analysis; namely, whether the PPC approved by DTSC is a "project" within the meaning of CEQA, 

and even if it is a project, whether the project is exempt from CEQA under the "common sense" 

exemption.  

The parties dispute whether the Petition and Petitioners' Opening Brief also address a third issue, 

specifically whether Petitioners raised the issue of whether there are "changed circumstances" or 

"new information" requiring additional environmental review under Public Resources Code section 

21166 and CEQA Guidelines section 15162. The Court addresses the dispute below. 

II. Applicable Standards of Review  

Public Resources Code section 21168.5 provides: "In any action or proceeding, other than an action or 

proceeding under Section 21168, to attack, review, set aside, void or annul a determination, finding, 
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or decision of a public agency on the grounds of noncompliance with this division, the inquiry shall 

extend only to whether there was a prejudicial abuse of discretion. Abuse of discretion is established 

if the agency has not proceeded in a manner required by law or if the determination or decision is not 

supported by substantial evidence."  

Whether an agency failed to proceed in a manner required by law under CEQA is a question of law for 

the Court and subject to review de novo. (Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 512.) 

Whether the agency's factual determinations under CEQA are supported by substantial evidence is 

generally subject to a more deferential "substantial evidence" standard of review. (Sierra Club v. 

County of Fresno, supra, 6 Cal.5th at 512.) As the California Supreme Court explained, "Our decisions 

have thus articulated a procedural issues/factual issues dichotomy. '[A]n agency may abuse its 

discretion under CEQA either by failing to proceed in the manner CEQA provides or by reaching 

factual conclusions unsupported by substantial evidence. (§ 21168.5.) Judicial review of these two 

types of error differs significantly: While we determine de novo whether the agency has employed 

the correct procedures, "scrupulously enforc[ing] all legislatively mandated CEQA requirements" 

[citation omitted], we accord greater deference to the agency's substantive factual conclusions. In 

reviewing for substantial evidence, the reviewing court "may not set aside an agency's approval of an 

EIR on the ground that an opposite conclusion would have been equally or more reasonable," for, on 

factual questions, our task "is not to weigh conflicting evidence and determine who has the better 

argument." [Citation omitted.]' [Citation omitted.]" (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 

512 [quoting Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 

Cal.4th 412, 435].)  

A. CEQA "Project" 

As to the first-tier inquiry regarding whether the PPA is a project, the question "is jurisdictional, 

requiring that an agency conduct a preliminary review to determine whether an activity is subject to 

CEQA. [Citations.] An activity that is not a ‘project’ as defined in the Public Resources Code (see § 

21065) and the CEQA Guidelines (see § 15378) is not subject to CEQA.' [Citation omitted.]" (CREED-21 

v. City of San Diego (2015) 234 Cal.App.4th 488, 500 [quoting Muzzy Ranch, supra, 41 Cal.4th at 379–

380].) (See also California Building Industry Assn. v. Bay Area Air Quality Management Dist., supra, 62 

Cal.4th at 382 ["CEQA requires that agencies follow a three-step process when planning an activity 

that could fall within its scope. [Citations omitted.] First, the public agency must determine whether a 

proposed activity is a '[p]roject,' i.e., an activity that is undertaken, supported, or approved by a 

public agency and that 'may cause either a direct physical change in the environment, or a reasonably 

foreseeable indirect physical change in the environment.' (§ 21065.)"].) 

“‘Whether a particular activity constitutes a project in the first instance is a question of law.’ 

[Citation.]” (California Unions for Reliable Energy v. Mojave Desert Air Quality Management Dist. 

(2009) 178 Cal.App.4th 1225, 1239 [quoting RiverWatch v. Olivenhain Municipal Water Dist. (2009) 

170 Cal.App.4th 1186, 1203].) (See also Union of Marijuana Medical Marijuana Patients, Inc. v. City of 

San Diego (2019) 7 Cal.5th 1171, 1198 [clarifying the standard of review of whether an activity is a 

project set forth in Muzzy Ranch Co. v. Solano County Airport Land Use Com. (2007) 41 Cal.4th 372 
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("Muzzy Ranch"), stating "the environmental effects of a proposed activity can be reviewed as a 

matter of law only if the analysis is restricted to the effects that the activity is capable of causing, 

rather than those it actually will cause if implemented," and "Muzzy Ranch clearly requires a public 

agency to consider the substance of a proposed activity in determining its status as a project. What 

need not be considered is the activity's actual impact in the specific circumstances presented."].)  

B. CEQA Common Sense Exemption 

The second step in the three-step CEQA analysis applies if the agency determines the activity is a 

"project." (California Building Industry Assn. v. Bay Area Air Quality Management Dist., supra, 62 

Cal.4th at 382.) The DTSC determined that if the PPA is a project, it is exempt from CEQA review 

under the "common sense" exemption. Guidelines section 15061 provides that "A project is exempt 

from CEQA if: . . . [¶] (3) The activity is covered by the common sense exemption that CEQA applies 

only to projects which have the potential for causing a significant effect on the environment. Where it 

can be seen with certainty that there is no possibility that the activity in question may have a 

significant effect on the environment, the activity is not subject to CEQA." (Guidelines § 15061(b)(3).)  

"[W]hether a particular activity qualifies for the commonsense exemption presents an issue of fact, 

and []the agency invoking the exemption has the burden of demonstrating it applies." (Muzzy Ranch, 

supra, 41 Cal.4th at 386.) "The exemption can be relied on only if a factual evaluation of the agency's 

proposed activity reveals that it applies. [Citation omitted.]" (Id. [citing Davidon Homes v. City of San 

Jose (1997) 54 Cal.App.4th 106, 114 ("Davidon").) (See also California Farm Bureau Federation v. 

California Wildlife Conservation Bd. (2006) 143 Cal.App.4th 173, 186 ("Farm Bureau") [" '[T]he agency 

has the burden to 'provide the support for its decision before the burden shifts to the challenger.' 

[Citation omitted.]," quoting Davidon, supra, 54 Cal.App.4th at 116 ("Davidon")].) The Court in Farm 

Bureau explained, " '[T]he agency's exemption determination must be supported by evidence in the 

record demonstrating that the agency considered possible environmental impacts in reaching its 

decision.' [Citations omitted.]" (Id. [quoting Davidon, supra, 54 Cal.App.4th at 117].) 

C. Substantial Evidence Standard for Agency's Factual Findings 

Under the substantial evidence test, the agency's factual determinations cannot be set aside "on the 

ground that an opposite conclusion would have been equally or more reasonable." (Sierra Club v. 

County of Fresno (2018) 6 Cal.5th 502, 512 [internal quotation marks omitted, quoting Vineyard Area 

Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 Cal.4th 412, 435 and 

addressing factual findings supporting an EIR].) Substantial evidence includes "facts, reasonable 

assumptions predicated upon facts, and expert opinion supported by facts." (Pub. Res. Code § 

21082.2(c).) "Argument, speculation, unsubstantiated opinion or narrative" do not qualify as 

substantial evidence. (Guidelines § 15384(a); Pub. Res. Code § 21082.2(c).) 

III. Analysis 

A. CEQA "Project" 

Public Resources Code section 21065 defines a "project" for purposes of CEQA as "an activity which 
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may cause either a direct physical change in the environment, or a reasonably foreseeable indirect 

physical change in the environment," and which is "undertaken by a person which is supported, in 

whole or in part, through contracts, grants, subsidies, loans, or other  forms of assistance from one or 

more public agencies," or "involves the issuance to a person of a lease, permit, license, certificate, or 

other entitlement for use by one or more public agencies." (Pub. Res. Code §§ 21065(b) and (c).) (See 

also Union of Medical Marijuana Patients, Inc. v. City of San Diego (2019) 7 Cal.5th 1171, 1179 ["In 

general, a project is an activity that (1) is undertaken or funded by, or subject to the approval of, a 

public agency" and which may have a direct or indirect effect on the environment.].)  

CEQA Guideline section 15378 further refines the meaning of "project." It defines a project to mean 

"the whole of an action." (Guideline § 15738(a).) In addition, it states: "The term 'project' refers to the 

activity which is being approved and which may be subject to several discretionary approvals by 

governmental agencies. The term 'project' does not mean each separate governmental approval." 

(Guideline § 15738(c).)  

As the Court explained in POET, LLC v. State Air Resources Bd. (2017) 12 Cal.App.5th 52, 73, "CEQA 

defines ' "[p]roject" ' to mean 'an activity which may cause either a direct physical change in the 

environment, or a reasonably foreseeable indirect physical change in the environment, and which is … 

[¶] … directly undertaken by any public agency.' [Citation omitted, italics in original.] The term 

'activity' plays on important role in the definition of 'project'—a role reflected in the statement that ' 

"project" ' refers to the underlying activity which may be subject to approval" ' and not the approval 

of that activity. [Citations omitted.] [¶]The terms 'activity' and 'activities' appear throughout CEQA 

and the Guidelines, but they are not defined. The Guidelines' definition of ' "[p]roject," ' however, 

substitutes the phrase 'the whole of an action' for the statutory phrase '[a]n activity.' [Citation 

omitted.]" (Id. at 73 [quoting in part California Unions for Reliable Energy v. Mojave Desert Air Quality 

Management Dist. (2009) 178 Cal.App.4th 1225, 1238].) 

"Thus, where two activities are 'part of a coordinated endeavor' [citation omitted], 'among the 

"various steps which taken together obtain an objective" ' [citation omitted], or otherwise 'related to 

each other' [citation omitted], they constitute a single project for purposes of CEQA. It is only 'where 

the second activity is independent of, and not a contemplated future part of, the first activity, [that] 

the two activities may be reviewed separately.' [Citation omitted.]" (County of Ventura v. City of 

Moorpark (2018) 24 Cal.App.5th 377, 385 [quoting Tuolumne County Citizens for Responsible Growth, 

Inc. v. City of Sonora (2007) 155 Cal.App.4th 1214, 1228 and 1226, Plan for Arcadia, Inc. v. City Council 

of Arcadia (1974) 42 Cal.App.3d 712, 726, and Sierra Club v. West Side Irrigation Dist. (2005) 128 

Cal.App.4th 690, 699, respectively].) (See also Cedar Fair, L.P. v. City of Santa Clara (2011) 194 

Cal.App.4th 1150, 1160.) "For instance, the two actions could be 'related in (1) time, (2) physical 

location and (3) the entity undertaking the action.' [Citation omitted.]," and the Court looks at "how 

closely related the acts [are] to the overall objective of the project." (POET, LLC v. State Air Resources 

Bd. (2017) 12 Cal.App.5th 52, 74-75 [Tuolumne County Citizens for Responsible Growth, Inc. v. City of 

Sonora (2007) 155 Cal.App.4th 1214, 1227].) 
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DTSC contends the PPA is not a project under CEQA. In concluding the PPA is not a project, the Notice 

of Exemption for the approval of the PPA states:  

This Agreement relates to funding and legal liability and a 

requirement to carry out activities that were analyzed in previous 

CEQA documents by DTSC. Any currently unanticipated new actions 

or significant changes would require new decision documents that 

would be required to comply with CEQA. There will be no direct or 

indirect physical change to the environment due to the required 

notification and creation of reports. The Agreement will not result in 

an additional change in any of the physical conditions within 

California, including land, air, water, minerals, flora, fauna, ambient 

noise, and objects of historic or aesthetic significance. Therefore, 

DTSC finds with certainty that there is not a possibility that the 

activities in question will result in a significant environmental effect.  

(1 AR 2.) 

DTSC argues the PPA is not the "activity" Petitioners are challenging but rather the activity 

constituting the project is the remediation of the Zeneca Property approved under the 2019 FS/RAP, 

any challenge to which is time-barred. (DTSC Op. Brief, p. 14, ll. 8-10.) DTSC argues that the PPA is 

related to the remediation and thus part of the "whole of the action" for the remediation of the 

Zeneca Property which was addressed in the 2019 FS/RAP and negative declaration. (DTSC Opp. Brief 

p. 14, ll. 10–16.)  

The parties do not dispute that the FS/RAP is final and not subject to challenge in this Petition. (Petn. 

Op. Brief p. 5, ll. 22-26 [characterizing the FS/RAP as "Final," implicitly recognizing its finality in 

arguing DTSC could not rely on the Final FS/RAP because it "had become outdated" based on 

information presented to DTSC in connection with objections to the PPA].) The "project" subject to 

the FS/RAP described in the negative declaration is "cleanup of contaminated soils, groundwater and 

soil vapor" at the Site, and the groundwater beneath the portion of the transitional habitat area 

between the uplands portion of Lot 3 and East Stege Marsh." (7 AR 3642.) The PPA is fairly considered 

within the scope of the "whole of the action" covered by the FS/RAP and not a separate "project" 

under the meaning ascribed to "project" in Guidelines section 15738 subdivisions (a) and (c) and the 

cases cited above. 

"Whether two activities are parts of a single project is a question for [the Court's] independent 

review. [Citation omitted.] " (County of Ventura v. City of Moorpark, supra, 24 Cal.App.5th at 385 

[citing Muzzy Ranch, supra, 41 Cal.4th at 382].) Two decisions illustrate the application of the 

meaning of "project" in analogous circumstances.  

In County of Ventura v. City of Moorpark, supra, 24 Cal.App.5th 377, the Court held that a beach 
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restoration project which incorporated a settlement agreement between the City of Moorpark and 

the Broad Beach Geologic Hazard Abatement District which included limitations on the streets used 

to haul sand for the beach restoration, among other provisions, constituted a single project that the 

Court concluded is statutorily exempt from CEQA. (Id. at 382-383.) The Court rejected the position 

that the settlement agreement was a separate nonexempt CEQA project, concluding the settlement 

was "part of the whole of the action of the beach restoration project." (Id. at 385.) Neither party 

addressed this decision, and the parties are invited to address it at the hearing. 

Both parties have addressed Citizens for a Megaplex-Free Alameda v. City of Alameda, supra, 149 

Cal.App.4th 91. That case similarly supports the conclusion that approval of the PPA is not a "project" 

but part of the "whole of the action" comprising the remediation of the Zeneca Property which was 

approved in the FS/RAP. The "project" comprising the Alameda Theatre Project in that case was 

approved with a mitigated negative declaration. The subsequent design review approvals for the 

reconstruction of the theatre were part of the implementation of the project approved under the 

mitigated negative declaration, and the challenge to those subsequent approvals were properly 

considered under Public Resources Code section 21166 and CEQA Guideline 15162, not under the 

"fair argument" standard which "only applies to an agency's decision to adopt an MND in the first 

instance." (Id. at 103.)  

The Court rejected the argument, concluding the approval of the development agreement with a 

mitigated negative declaration approved the "project" under CEQA Guideline section 15738(c), which 

recognizes the "activity" being approved "may be subject to several discretionary approvals of 

government agencies." (Id. at 105 [quoting Guideline § 15738(c)].) The Court held any challenge to 

the DDA and MND were time-barred, and that "any challenges under CEQA to later approvals or to 

changes in the project are 'limited to the legality of the agency's decision about whether to require a 

subsequent or supplemental EIR or subsequent negative declaration.' [Citations, internal quotation 

marks omitted.]" (Id. at 110 [quoting Temecula Band of Luiseno Mission Indians v. Rancho Cal. Water 

Dist. (1996) 43 Cal.app.4th 425, 430 fn. 3].)  

In Friends of College of San Mateo Gardens v. San Mateo County Comm. Coll. Dist., supra. 1 Cal.5th 

937 ("Friends I"), the Court rejected the notion that courts can impose "their own abstract evaluation 

of whether the agency's proposal is a new project, rather than a modified version of an old one" but 

instead must evaluate whether the prior environmental document, including a negative declaration 

involved in that case as in this case, "retains any relevance" in light of proposed changes to a project. 

(Id. at 944.) The original project in that case had undergone CEQA review and was approved with a 

mitigated negative declaration. (Id. at 943, 946.) When modifications to the project were proposed 

years later, the district concluded no supplemental or subsequent EIR was required, and the district 

prepared an addendum. (Id. at 946-947.) The California Supreme Court reversed the Court of Appeal's 

ruling that the modified project had to be considered under the CEQA standards for a new project, 

holding instead that the modified project should be reviewed under Public Resources Code section 

21166 and CEQA Guideline section 15162. (Id. at 944.)  
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Petitioners do not argue that the PPA proposed any modifications to the remediation under 

Alternative 3a provided for in the FS/RAP approved by negative declaration in 2019. The Notice of 

Exemption specifically states, "This Notice of Exemption and the Agreement [i.e., the PPA] do not 

affect or alter the project activities and mitigation measures required by DTSC’s or other parties’ 

previously approved project or CEQA documents, including the City of Richmond’s CEQA documents." 

(1 AR 2.) Petitioners do not cite any provisions of the PPA that address any remediation or other 

activities outside those contemplated under the FS/RAP and Site Mitigation Plan which might involve 

potential environmental effects not considered in the FS/RAP and negative declaration, including any 

remediation obligations or work identified in Exhibits D, G, and H to the PPA. Petitioners merely argue 

because the remediation would not occur without the PPA, the PPA is a "project" (Petn. Op. Brief p. 

11, ll. 5-7), but that does not mean the PPA is a project rather than one of the discretionary agency 

approvals that is part of the implementation of the "whole of the action" comprising the remediation 

project under the FS/RAP. (County of Ventura v. City of Moorpark, supra, 24 Cal.App.5th at 382-383, 

385; Megaplex-Free Alameda v. City of Alameda, supra, 149 Cal.App.4th at 103, 105, 110.)  

B. No Effect on the Environment/CEQA "Common Sense" Exemption 

DTSC also contends that the PPA is not a "project" because the PPA itself has no potential to cause 

significant direct or indirect effects on the environment, an argument closely related to its position 

that even if the PPA is a project, the "common sense" exemption applies. DTSC argues the PPA has no 

potential significant effect on the environment, direct or indirect, as it "did not approve any cleanup 

activities at the site" or "any activities that were not previously approved in the FS/RAP. (DTSC Opp. 

Brief p. 16, ll. 23-25.) Instead, it is "a legal agreement that protects HRP from liability associated with 

the existing contamination" at the Site. (DTSC Opp. Brief p. 9, ll. 23-25.)  

The PPA provides HRP as the purchaser of the Site with liability protection for the existing 

contamination at the Zeneca Property, including a covenant not to sue and contribution protection, 

which contain express limitations and reservations of claims by the DTSC other than those based on 

existing contamination. (1 AR 16-20 [PPA sections V and VI].) DTSC points out that the Responsible 

Parties, including the former owners of the Site that caused the contamination by their chemical 

manufacturing and other operations, are not released from their liability for remediation of the 

contamination, nor is the DTSC's right to respond to new information or unknown conditions limited 

under the agreement. (1 AR 18, 25 [PPA sections 5.2.3, 5.3, and 9.14.) In effect, DTSC argues the fact 

that based on the PPA, HRP will proceed with the remediation previously approved under the FS/RAP 

does not mean that the approval of the PPA or the PPA itself has any potential significant effect on 

the environment.  

Petitioners argue the "common sense" exemption does not apply because new information and 

changed circumstances arising after the FS/RAP was approved show that implementation of the 

remediation under the PPA may have potential significant environmental effects. (See e.g., Petn. Op. 

Brief pp. 14-16; DTSC Opp. Brief p. 17, ll. 6-13.) Petitioners contend DTSC ignored the potential 
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environmental ramifications of the PPA because (a) as a practical matter, approval of the PPA allows 

remediation to begin, (b) DTSC approved the PPA without considering the new environmental 

information based on the 2020 SLR Recommendation, the 2020 Draft VOC Measurement Guidelines, 

and new information on the toxicity of TCE, and (c) DTSC therefore did not comply with the burden 

imposed on it in Farm Bureau, supra, 143 Cal.App.4th 173, to justify its determination that the 

common sense exemption applies.  

Under Farm Bureau, supra, 143 Cal.App.4th 173, the Court explained that "a party challenging what is 

essentially a claim of the commonsense exemption under Guidelines section 15061, subdivision (b)(3) 

. . . need only make a 'slight' showing of a reasonable possibility of a significant environmental impact. 

[Citation omitted.]" (Id. at 195.) In addition, the "'[common sense] exemption determination must be 

supported by evidence in the record demonstrating that the agency considered possible 

environmental impacts in reaching its decision.' [Citations omitted.]" (Id. at 196 [quoting Davidon 

Homes, supra, 54 Cal.App.4th at 117.)  

Under the three-tier CEQA analysis and by its terms under the CEQA Guidelines, the common sense 

exemption only becomes relevant when there is a "project." (California Building Industry Assn. v. Bay 

Area Air Quality Management Dist., supra, 62 Cal.4th at 382.) The Notice of Exemption recognizes this 

in stating that if the PPA or its approval is a project, then it is exempt under the common sense 

exemption because the PPA will have no direct or indirect effect on the environment or result in 

additional changes to any physical conditions of concern under CEQA. (1 AR 2.)  

The Court has concluded the PPA or its approval is not a "project" subject to CEQA for the reasons 

stated, and as a result, the common sense exemption is inapplicable. (Guidelines § 15061(b)(3) ["A 

project is exempt from CEQA if . . . [t]he activity is covered by the common sense exemption that 

CEQA applies only to projects which have the potential for causing a significant effect on the 

environment." (emphasis added)].)  

Petitioners assert that in the administrative process for approval of the PPA, DTSC was required to 

justify its determination that the environmental impacts of the PPA raised by Petitioners have no 

possible environmental impact making it exempt from CEQA under the common sense exemption. 

The statements from the decisions cited by Petitioners, including Muzzy Ranch, supra, 41 Cal.4th at 

386 (Petn. Reply Brief p. 10, ll. 1-8), and Farm Bureau, supra, 143 Cal.App.4th at 196, require the DTSC 

to support its determination based on substantial evidence in the record in the challenge to the 

determination before the Court. They do not address what, if any, procedural requirement is imposed 

on DTSC to make explicit findings or respond to issues raised as part of the administrative 

proceedings leading to its determination the "project," if it is one, is exempt from CEQA under the 

common sense exemption.  

As DTSC points out, the Court in Muzzy Ranch stated the agency's common sense exemption 

determination "need not necessarily be preceded by detailed or extensive factual findings." (Muzzy 

Ranch, supra, 41 Cal.4th at 388.) Petitioners also have not addressed San Lorenzo Valley Community 
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Advocates for Responsible Education v. San Lorenzo Valley Unified School Dist. (2006) 139 Cal.App.4th 

1356 cited by DTSC. Though that decision addresses a categorical exemption, it concludes that under 

the step in the CEQA analysis where an activity is determined to be exempt, the procedural 

requirements for CEQA projects are inapplicable: "To sum up, CEQA has no application to exemption 

determinations made during an agency's preliminary review, such as the one at issue here. Since 

CEQA does not apply, compliance with its procedural requirements is not required. Applying that 

principle here, there is no basis for overturning the District's exemption determination based on 

claims that it failed to proceed in the manner required by law." (Id. at 1386.) 

C. Changed Circumstances/New Information Requiring Additional Environmental Review 

Under the circumstances presented by the Petition and Petitioners' Opening Brief, the Court's inquiry 

does not conclude with the analysis of whether this is a project within the meaning of Public 

Resources Code section 21065 or whether the PPA is exempt from CEQA review under the common 

sense exemption of Guideline section 15061(b)(3). Whether or not the approval of the PPA is a 

project, or whether or not the approval of the PPA would be exempt under the common sense 

exemption, Petitioners have alleged in the Petition and argued in the Petitioners' Opening Brief that 

there are "changed circumstances" and "new information" which DTSC failed to consider in approving 

the PPA.  

The Public Resources Code and CEQA Guidelines include specific provisions that deal with "changed 

circumstances" and "new information" when a project has been subject to prior environmental 

review through an EIR or a negative declaration. Neither party has sufficiently addressed those 

statutory and regulatory provisions in their briefing and their application to the issues raised by 

Petitioners in contesting approval of the PPA and in their Petition and briefing, as set forth below.  

1. Public Resources Code and CEQA Guideline Section 15162 

Public Resources Code section 21167.2 creates a conclusive presumption against further 

environmental review after an environmental impact report ("EIR") has become final. It states: "If no 

action or proceeding alleging that an environmental impact report does not comply with the 

provisions of this division is commenced during the period prescribed in subdivision (c) of Section 

21167, the environmental impact report shall be conclusively presumed to comply with the provisions 

of this division for purposes of its use by responsible agencies, unless the provisions of Section 21166 

are applicable." (Pub. Res. Code § 21167.2.)  

"Although the statute speaks only in terms of the EIR, CEQA Guidelines apply section 21166 to project 

changes following an agency's adoption of a negative declaration or a mitigated negative declaration 

as well as an EIR, and this interpretation has been upheld. [Citations omitted.]" (American Canyon 

Community United for Responsible Growth v. City of American Canyon (2006) 145 Cal.App.4th 1062, 

1071-1072.) (See also Friends I., supra, 1 Cal.5th at 956.) As the California Supreme Court has 

explained, "when an agency proposes changes to a previously approved project, CEQA Guidelines 
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section 15162 generally prohibits the agency from requiring a subsequent or supplemental EIR unless 

the agency determines, 'on the basis of substantial evidence in the light of the whole record,' that 

'[s]ubstantial changes … will require major revisions of the previous EIR or negative declaration due to 

the involvement of new significant environmental effects or a substantial increase in the severity of 

previously identified significant effects.' (CEQA Guidelines, § 15162, subd. (a).)" (Id. at 957.) 

Under Public Resources Code section 21166, a supplemental or subsequent environmental report is 

not required for a project "unless one or more of the following events occurs: [¶] (a) Substantial 

changes are proposed in the project which will require major revisions of the environmental impact 

report. [¶] (b) Substantial changes occur with respect to the circumstances under which the project is 

being undertaken which will require major revisions in the environmental impact report. [¶](c) New 

information, which was not known and could not have been known at the time the environmental 

impact report was certified as complete, becomes available. (Pub. Res. Code § 21166(a)-(c) [emphasis 

added].)  

CEQA Guidelines section 15162(a) expands on the circumstances in which additional environment 

review may be required: 

(a) When an EIR has been certified or a negative declaration adopted 

for a project, no subsequent EIR shall be prepared for that project 

unless the lead agency determines, on the basis of substantial 

evidence in the light of the whole record, one or more of the 

following: 

(1) Substantial changes are proposed in the project which will require 

major revisions of the previous EIR or negative declaration due to the 

involvement of new significant environmental effects or a substantial 

increase in the severity of previously identified significant effects; 

(2) Substantial changes occur with respect to the circumstances 

under which the project is undertaken which will require major 

revisions of the previous EIR or negative declaration due to the 

involvement of new significant, environmental effects or a substantial 

increase in the severity of previously identified significant effects; or 

(3) New information of substantial importance, which was not known 

and could not have been known with the exercise of reasonable 

diligence at the time the previous EIR was certified as complete or 

the negative declaration was adopted, shows any of the following: 

(A) The project will have one or more significant effects not 

discussed in the previous EIR or negative declaration; 

(B) Significant effects previously examined will be substantially 

more severe than shown in the previous EIR; 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 39 
HEARING DATE:  08/03/2022 

 

 

 

 

(C) Mitigation measures or alternatives previously found not to 

be feasible would in fact be feasible and would substantially 

reduce one or more significant effects of the project, but the 

project proponents decline to adopt the mitigation measure or 

alternative; or 

(D) Mitigation measures or alternatives which are considerably 

different from those analyzed in the previous EIR would 

substantially reduce one or more significant effects on the 

environment, but the project proponents decline to adopt the 

mitigation measure or alternative. 

(Guidelines § 15162(a)(1)-(3) [emphasis added].)  

In addition, subsection (c) of Guideline section 15162 provides: "Once a project has been approved, 

the lead agency's role in project approval is completed, unless further discretionary approval on that 

project is required. Information appearing after an approval does not require reopening of that 

approval. If after the project is approved, any of the conditions described in subdivision (a) occurs, a 

subsequent EIR or negative declaration shall only be prepared by the public agency which grants the 

next discretionary approval for the project, if any. In this situation no other responsible agency shall 

grant an approval for the project until the subsequent EIR has been certified or subsequent negative 

declaration adopted." (Guidelines § 15162(c) [emphasis added].) 

Whether the PPA itself is a project or is merely part of the "whole of the action" with the "project" 

being the remediation of the site under the FS/RAP, and whether the PPA itself is exempt from CEQA 

under the common sense exemption of Guideline section 15061(b)(3), does not resolve the issues 

raised by Petitioners. The PPA required additional discretionary approval by DTSC in that if a PPA was 

granted to HRP, it had to be approved by DTSC pursuant to a discretionary approval. In connection 

with that approval, Petitioners presented information they contend reflect new or a changed 

circumstances which would potentially bring the PPA within the provisions of Public Resources Code 

section 21166 and subsections (a) and (c) of Guideline section 15162, quoted above.  

While a prospective purchaser agreement and covenant not to sue may not have been required 

legally in order for remediation to occur, such agreements are apparently so routine and such a 

practical necessity where a third party intends to purchase the contaminated property and perform 

the remediation that for roughly 25 years, DTSC has had a detailed written policy regarding granting 

such agreements. (1 AR 6 [PPA section 1.3 ["DTSC has authority to enter into agreements whereby 

DTSC covenants not to sue or assert claims for environmental remediation against prospective 

purchasers of environmentally impacted properties, if such agreements are sufficiently in the public 

interest."]; 2 AR 618-682 ["Official Policy/Procedure" (Prospective Purchaser Policy)].) There is 

evidence in the record that DTSC exercised its discretionary authority to enter into and approve the 

PPA with HRP for this site at the prospective purchaser's request, and that HRP sought to have the 
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PPA approved before it took title to the Zeneca Property, as the timing of the public comment 

deadlines were set in part so that the PPA could be approved and HRP take title before a deadline set 

in the development agreement with the City of Richmond. (22 AR 12831-12833, 12855, 12856, 

12791-2, 16 AR 8955.) 

The decision in Megaplex-Free Alameda v. City of Alameda, supra, 149 Cal.App.4th 91 supports that 

where subsequent discretionary approval is granted in connection with a project previously approved 

by a negative declaration or mitigated negative declaration, and when a challenge is made to the 

subsequent discretionary approval on the ground additional environmental review is needed based 

on changed circumstances or new information, the Court evaluates the government agency's action 

under the standards of Public Resources Code section 21166 and CEQA Guidelines section 15162. 

 Friends I similarly supports that conclusion. Though Friends I is distinguishable from this case on its 

facts, in that Petitioners here do not contend the PPA proposed any modifications to the Alternative 

3a remediation activity approved in the 2019 FS/RAP, the California Supreme Court was clear that 

when a claim is raised of "changed circumstances" or "new information" regarding a project in which 

a negative declaration was issued, the Court assesses the agency's decision not to engage in further 

environmental review under the standards of CEQA Guidelines section 15162. (Friends I, supra, 1 

Cal.5th at 951-952.)  

DTSC's determination that the PPA is not a project or falls within the "common sense" exemption 

because it will not have any effect on the environment is not a determination that the changed 

circumstances or new environmental information cited by Petitioners in their Petition and Petitioners' 

Opening Brief does not warrant any supplemental or subsequent environmental review under the 

standards and conditions of Guidelines section 15162. The Court cannot conclude the invocation of 

that exemption was an implied finding by DTSC regarding the changed circumstances or new 

information raised by Petitioners potentially relevant under Public Resources Code section 21166 and 

CEQA Guidelines section 15162. 

2. Petitioners' Raise New Information or Changed Circumstances Sufficient to 

Support Analysis of Those Issues under Guidelines section 15162 

Petitioners allege in their Petition and in their Opening Brief that there are changed circumstances 

and new information regarding the toxicity of TCE, the 2020 Draft VOC Measurement Guidelines, and 

the 2020 SLR Recommendation. (Petn. ¶¶ 42, Petn. Op. Brief 11-15.) Petitioners allegations, and their 

arguments in their Opening Brief raise the question of whether the environmental review and 

negative declaration performed for the 2019 FS/RAP "retains some relevance to the ongoing 

decisionmaking process" for the remediation project to proceed in light of DTSC's subsequent 

discretionary approval of the PPA in connection with the project. (See Friends I, supra, 1 Cal.5th 951; 

Guideline section 15162(a) and (c); Petn. Op. Brief pp. 11-15.)  

In their PRB, Petitioners argue that even if DTSC contends it can rely on the FS/RAP (i.e., because the 

PPA itself is not a project but was approved as part of a subsequent discretionary approval related to 
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the remediation project covered by the FS/RAP), DTSC had to conduct additional environmental 

review to evaluate the new information and the projects effects on the environment in light of the 

new information. (Petn. Reply Brief pp. 4-7. ) They contend DTSC improperly failed to make any 

findings as to why DTSC could disregard the new information they presented and why the new 

information did not need to be considered when DTSC was granting the additional discretionary 

approval of the PPA.  

Petitioners, however, make these arguments in their opening brief and reply brief without addressing 

the provisions of Guidelines section15162, the applicable standard of review, or the burden of proof 

in demonstrating error or the propriety of the government agency's conduct. DTSC merely mentions 

this regulation in passing and states its brief does not address Guidelines section 15162 because DTSC 

contends Petitioners did not properly raise the issue in their Petition or  Petitioners' Opening Brief. 

(DTSC Opp. Brief p. 16, ll. 4-10.) The Court disagrees for the reasons set forth.  

The parties dispute whether there really is "new information" or "changed circumstances" as 

Petitioners contend, but they make their arguments in the legal context of whether the PPA is a 

project or subject to the common sense exemption, not under the standards and procedural 

requirements for evaluation of changed circumstances or new information for a project previously 

approved by negative declaration under Public Resources Code section 21166 and 15162. The Court 

therefore requires supplemental briefing by both sides on the issues set forth below. The Court 

makes no determination at this juncture given this legal vacuum in the briefing.  

The parties also dispute whether there is proof that the remediation would not have proceeded 

without the PPA and whether there is evidence in the administrative record that shows a causal 

connection demonstrating that approval of the PPA was a requirement for HRP proceeding with 

remediation of the Zeneca Property. (DTSC Opp. Brief p. 14, ll. 10-12 [questioning whether Petitioners 

have shown the PPA is part of the remediation process].) The record shows HRP wanted the PPA, and 

the fact that DTSC adjusted the public comment period on the PPA so that it would conclude in time 

for HRP to have the PPA approved before it took title provides evidence to support that HRP wanted 

the PPA approved so that it could meet the title deadline under the development agreement. Neither 

party has cited legal authority as to whether the discretionary approval must be a legal requirement 

for the project in order for Guidelines section 15162 to apply, but they will have an opportunity to do 

so in their supplemental briefing.  

To the extent Petitioners in their briefing contend that the new information or changed circumstances 

include the HRP development plan approved by the City of Richmond in 2020, the Court agrees with 

DTSC that the Petition does not allege the approval of the development plan or the specific type of 

development authorized by the development agreement with HRP approved by Richmond in 2020, 

the contention is outside the scope of the allegations of the Petition. The only allegation in the 

Petition addressing the development is that the City of Richmond approved HRP's proposed mixed-

use development. (Petn. ¶ 41.) The Petition does not allege that the approval of the mixed-use 

development or the nature of the development approved is one of the "changed circumstances" or 
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"new information" on which Petitioners rely as grounds for overturning DTSC's determinations 

contested in the Petition. (Petn. ¶¶ 60-68.) They may not now rely on that ground as new information 

or a changed circumstance to challenge DTSC's actions approving the PPA as a result. 

IV. Issues for Supplemental Briefing 

The Court requests supplemental briefing by the parties regarding the following issues: 

1. Does DTSC's approval of the PPA constitute further discretionary approval triggering potential 

additional environmental review under the standards of Guidelines section 15162(a) and (c) if 

public comments raise potential changed circumstances or new information?  

2. Assuming the answer to Issue 1 is "yes," if DTSC should have considered the "changed 

circumstances" or "new information" raised by Petitioners in the public comment period on 

the PPA under Public Resources Code section 21166 and CEQA Guidelines section 15162(a) 

and (c), did DTSC abuse its discretion in approving the PPA without making any determination 

regarding the continuing relevance of the FS/RAP and impact of the "changed circumstances" 

or "new information" under CEQA Guideline section 15162(a)? In addressing this issue, the 

parties should specifically address Citizens for a Megaplex-Free Alameda v. City of Alameda, 

supra, 149 Cal.App.4th at 114-115 (implied finding no further EIR is required under Public 

Resources Code section 21166 is sufficient if supported by substantial evidence), and Save 

Our Heritage Organisation v. City of San Diego (2018) 28 Cal.App.5th 656, 669 ("New findings 

under section 21081 are not required in connection with the approval of an addendum to an 

EIR. [Citation omitted.]").  

3. What is the applicable standard of review and burden of proof with respect to Issue 2? 

4. Related to Issues 2 and 3, what burden, if any, does DTSC have to demonstrate its compliance 

with the requirements of CEQA under Public Resources Code section 21166 and CEQA 

Guideline section 15162, and has DTSC met whatever burden it has based on the record 

before the Court? 

5. Related to Issues 2 and 3, what burden, if any, do Petitioners have to demonstrate that DTSC 

committed a prejudicial abuse of discretion in DTSC's failure to comply with the requirements 

of CEQA under Public Resources Code section 21166 and CEQA Guideline section 15162, or 

that its decision is not supported by substantial evidence? 

6. If DTSC was required to make findings that no supplemental or subsequent environmental 

review or addendum was required based on the "new information" or "changed 

circumstances" raised by Petitioners below, does the administrative record include any such 

findings sufficient to satisfy any such requirement?  

If DTSC was not required to make findings, does the evidence in the administrative record support an 
implied finding by DTSC that the changed circumstances or new information raised by Petitioners 
based on the 2020 SLR Recommendation, the 2020 Draft VOC Measurement Guidelines and updated 
TCE toxicity information did not meet the standards or conditions of Guidelines section 15162 to 
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require additional environmental review of the remediation approved in the 2019 FS/RAP? 
 

 

  

 


